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This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office. .

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state

. . . - . “ by,
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

under 8 C.F.R. 103.7.
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DISCUSSION: . The nonimmigrant visa petition was deniedéby the
director and is now ©before the Associate Commissioner,
Examinations, on appeal. The appeal will be dismissed.

The petitioner is a board and care home for the elderly. It seeks
to employ the beneficiary as a "social & human service assistant"
for a three-year period. The director determined the petitioner had
not established that ‘the offered position is a specialty
occupation, ' ‘ ' _ j
On appeal, counsel states that the position cffered is comélex or
unique enough to require at least a baccalaureate level of |[study.
Counsel further states that the very nature of the job can only be
performed effectively by people with at least a baccalaureate
degree. |
. |
Section 214(i) (1) of the Act, 8 U.S.C. 1184 (i) (1), defines a
"specialty occupation" as an occupation that requires theoretical
and practical application of a body of highly specialized
knowledge, and attainment of a bachelor’s or higher degree in the’
specific specialty (or its equivalent) as a minimum for entry into
the occupation in the United States.

. #
Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
fellowing criteria: '

1. Hold a United States baccalaureate or higher degrée
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be tquivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or

university;
|

3. Hold an unrestricted State license,. registration, or
certification which authorizes him or her to <fullvy
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or i .

4. Have education, specialized training, and/or

progressively responsible experience that is equivalent

to completion of a United States baccalaureate jor higher

degree in the specialty occupation and have recognition

of expertise in the specialty through progressively

responsible positions directly related to the 5pecia1tyv

5 |

The beneficiary holds a Bachelor of Science in Nursing degree from
the University of San Carlos in the Philippines. |
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(’h\ The term ‘“specialty occupation" is defined at 8 |C.F.R.
= 214.2(h) (4) (ii) as: ’

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States. _ %
Pursuant to 8 C.F.R. 214.2(h) (4) (1ii) (A}, to qualify as a Spécialty
occupation, the position must meet one of the following cr%teria:
1. A baccalaureate or higher degree or its equivalent is
normally the minimum requirement for entry into the
particular position; )
2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

(’h\ 3. The employer normally .requireS‘ a degree or its
. - equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of Ia
baccalaureate or higher degree. -

The duties of the offered position are described as:

The position of Social and Human Service Assistant which
the petitioner intends to employ must assist, coordinate
and cooperate with the doctors, nurses and psychologists
in the organization. Provide direct and indirect patient
services. Assess, assist and coordinate patients’ needs,
establish their eligibility for benefits and services,
and help patients’ obtain them, including medicaid,
welfare and other human service programs. Monitor and
keep case records on patients and report progress to
doctors. Review patients’ records, ensure they take
correct doses of medication and confer with medical
personnel to gain Dbetter insights into patients
backgrounds and needs. Help patients master everyday
living skills and teach them how to communicate more

&)
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effectively and get along better with others. Assist and
coordinate in the planning, policy making and implement

- government regulations within the premises. Assist and
provide a healthy environment by means of psychological,
social and spiritual well-being to all patients including
their daily health care needs. Participate in health care
programs and activities of other health organizations
including those given by the government agencies. Asgist

in the transaction and negotiation with other health care
providers and hospitals on the use of their special
equipments and facilities which will be needed by the
patients of the company. Assist, cooperate and coordinate
with the authorized health officers or agents of the
government in their inspections or visits of the
facilities and premises of the company. Perform other
services that may be assigned or needed from her from
time to time by the management of the company. i
The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The petitioner has
not shown that it has, in the past, required the sgervices of
individuals with baccalaureate or higher degrees for the offered
position. In addition, the petitioner has not shown that similar
facilities require the services of such individuals in parallel
positions. 1

|
In this case, the duties outlined by the petitioner are mainly
those that would be accomplished by a registered nurse. The
Department of Labor’s QOccupational Outlook Handbook (Handbook),
2000-2001 edition, at pages 211-212 finds no requirement of a
baccalaureate or higher degree in a specialized area for employment
as a registered nurse. Some registered nurses hold baccalaureate
degrees while others hold diplomas or associate (two-year) degrees.
Additionally, the Handbook indicates that attempts to raise the
educational requirements for a registered nursing license to a
baccalaureate degree in nursing have not been successful. In view
of the foregoing, it is concluded that the petitioner Has not
demonstrated that the offered position is a specialty occupaticn
within the meaning of requlations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act. 8 U.S.cC, 1361. The petitiocner
has not sustained that. burden.

ORDER: The appeal is dismissed.




